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Legal and Policy Tool Box
• Legislation

– Budget Reconciliation

• Rules
•
•
•
•

– Congressional Relief Act

Executive Orders
Guidance
Treaties and Accords
Litigation
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Executive Order 13990
Outlining Environmental Policy and
Reviewing Contrary Agency Actions
January 20, 2021
• Protecting Public Health
and the Environment
• Restoring Science to
Tackle the Climate Crisis
• Deletes Scores of Trump
Executive Orders
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EO 13990 Regulatory Review
• List of
Environmental
actions to be
reviewed, revised
repealed
• Includes emissions
– related CAA
rules
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Environmental Justice
EO 13990 “formalizes President
Biden’s commitment to make
environmental justice a part of
the mission of every agency by
directing federal agencies to
develop programs, policies, and
activities to address the
disproportionate health,
environmental, economic, and
climate impacts on
disadvantaged communities.”
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Rejoining Paris Climate Accord
January 20, 2021
Executive
agreement reentering United
Nations Framework
Convention on
Climate Change
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Climate Change
• Repeal/Replace Trump
rules that negatively
affect climate (CAA
rules!)
• Host climate summit on
Earth Day
• Special Presidential Envoy
for Climate with seat on
National Security Council
• Replace Clean Power Plan
with GHG reducing rule
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Possible Infrastructure Legislation
“Traditional” projects and
climate-enhancing ones
• Roads and bridges
• Schools
• National broadband
Internet
• High speed rail
• Nationwide EV charging
stations
• Tax credits for alternative
energy project
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Restoring National Monuments
Restoration of
“monument boundaries
and conditions that
existed as of January 20,
2017,” including Bears
Ears National Monument
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Arctic National Wildlife Refuge
• Moratorium on Coastal
Plain Oil and Gas
Leasing Program
• Restores Obama
Executive Orders
prohibiting oil drilling in
Bering Sea
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Keystone Pipeline Permit Revoked
• 2008: TransCanada
applies for presidential
permit for 1.2 miles of PL
to cross border into
Montana
• 2015: Obama denies
permit
• 2017: Trump invites new
permit application and
grants permit
• 2021: Permit revoked by
EO 13990
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“Improving Agency Guidance”
• Revoked by EO 13992
• Required all agency
guidance to be posted
on web by deadline
• Guidance not timely
posted no longer valid
• Guidance now requires
notice and comment
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Science-based rule
• AKA “Secret Science”
Rule
• Non-public data
disfavored
• Effective 1/5/21
without 30 day waiting
period
• Vacated on procedural
grounds
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PFAS Compounds
• Lightly regulated by
Feds
• Sporadically regulated
by states
• Possible actions:
– Drinking water limits
– Designated as CERCLA
“hazardous substances”

CONFIDENTIAL © 2021 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is confidential, proprietary and the property of
Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other than the intended recipient(s), and may not be
reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes
only and shall not be construed as legal advice or a legal opinion of Barnes & Thornburg LLP.

@BTLawNews

Coal Combustion Residuals Rule
• Additional litigation
likely to delay final
Federal rule
• Georgia approved rule
replaces federal
requirements
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Clean Power Plan
“Mostly dead”
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Clean Air Act Rule Hit List
• Increasing Consistency
and Transparency in
Considering Benefits and
Costs in the Clean Air Act
Rulemaking Process
• Streamlining Procedures
for Permit Appeals
• Reclassification of Major
Sources as Area Sources
under Section 112 of the
Clean Air Act
• And others…
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Steve’s Turn
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New Presidential Administration:
Big Air & Waste Changes?
Air & Waste Management Association
Georgia Chapter
February 19, 2021
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Presentation Overview
1. Enforcement Trends
2. Sources of Enforcement Change
3. Preparation for Enforcement Change
4. Change Tracking Tool
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Recent Enforcement Trends

Source: EPA Enforcement Annual Results FY 2020
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Primary Sources of Change
 Presidential Memoranda

• Day One “Stand Still” Memorandum
• Other Memoranda

 Executive Orders
 Congressional Review Act (CRA)
• President and Congress

 Litigation
 Rule Making

• U.S. Environmental Protection Agency

 Legislation

• 117th Congress
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Who Will Likely Drive Change
 President Joseph R. Biden, Jr. (D)
 117th Congress
• House of Representatives

‒ 221 Democrats and 211 Republicans

• Senate

‒ Republicans 50, Democrats 48, and Independents 2
‒ Vice President Kamala Harris (D), President of Senate
‒ Georgia Senators Raphael Warnock (D) and Jon Ossoff (D)

 U.S. Environmental Protection Agency

• Jane Nishida, Acting Administrator
• Michael S. Regan, Nominated Administrator

‒ North Carolina Department of Environmental Quality

• Other Pending Nominations

‒ Office of Enforcement and Compliance Assurance (OECA)
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Congressional Review Act
 Final Federal Rules
Can be Revoked

• Cannot be Replaced
Substantially Similar
Rule

 Initiated by Congress
• Simple Majority
• Signed by President

 “Look Back” is to
August 21, 2020
 Usually Eliminates
Enforcement
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What You Can Expect
 Rebuilding EPA’s Depleted Staff and Resources
• Office of Enforcement and Compliance
Assurance (OECA)

 Expect More Enforcement from EPA

• Onsite Inspections
• Information Requests
• Department of Justice (DOJ) Referrals

 Administration Planning to Focus on
• Energy, Oil and Gas Sector
• Greenhouse Gas Emissions
• Environmental Justice (EJ)

 Potential Creation of New Environmental and
Climate Justice Division at DOJ

• This Would Complement Existing Environment
and Natural Resources Division
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National Compliance Initiatives
 Creating Cleaner Air for Communities

• Volatile Organic Compounds (VOCs) and Hazardous Air
Pollutants (HAPs)

 Stopping Aftermarket Defeat Devices
• Mobile Sources

 Reducing Hazardous Air Emissions at Waste Facilities
• Organic Emissions at Treatment, Storage and Disposal
(TSD) Facilities and Large Quantity Generators (LQG)

 Reducing Risks of Accidental Releases

• Risk Management Program (RMP) and General Duty
Clause

Source: https://www.epa.gov/enforcement/national-compliance-initiatives

A&WMA Air & Waste Changes Seminar

8

Getting Ready for Change
 Planning and Preparation

• Stay Proactively Informed of Changes
• Most Inspections and Enforcement
Occurs at State Level, but . . .

‒ EPA Inspections Often Include More Staff
‒ EPA Inspections Tend to be Multi-Media

• Efficient Production of Records for
Inspectors and/or Information
Request
• Strengthen Facility-Level Inspection
Response Plans
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Other Preparation Options
 EPA Self-Audit Policy January
2021 Update

• Company Can Self-Audit and Disclose
Violations
• Eligible for No or Reduced Civil Penalties
and Criminal Prosecution
• Consider State Audit Programs

 Risk Management Program Audits
• Reinstate Third Party Audit
Requirement?

Source: https://www.epa.gov/compliance/epas-audit-policy
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Change Tracking Tool
Congressional Review Act
(CRA) Candidate (8/21/20)
Agency &
Final Action
#

Rule or Proposal Information

Agency Publication CRA? Source (hyperlink)
EPA
9/15/20 Yes 85 Fed. Reg. 57398

1
EPA

5/22/20

No

85 Fed. Reg. 31286

Action
Effective
Rule
Docket No.
Final rule 11/16/20 40 CFR 60 EPA-HQ-OAR-20170483

Final rule

5/22/20 40 CFR 63 EPA-HQ-OAR-20180794

2
EPA

12/23/20 Yes 85 Fed. Reg. 84,130 Final rule 12/23/20 40 CFR 83

3
EPA

Source: Executive Order,
Litigation, etc.

1/6/21 Yes

86 Fed. Reg. 469 Final rule

1/6/21 40 CFR 30

Title
Emission Standards for New, Reconstructed,
and Modified Sources Reconsideration
(Methane Emission)

National Emission Standards for Hazardous
Air Pollutants: Coal- and Oil-Fired Electric
Utility Steam Generating Units-Reconsideration of Supplemental Finding
and Residual Risk and Technology Review

EPA-HQ-OAR-2020- Increasing Consistency and Transparency in
0044 Considering Benefits and Costs in the Clean
Air Act Rulemaking Process

EPA-HQ-OA-2018- Strengthening Transparency in Pivotal
0259 Science Underlying Significant Regulatory
Actions and Influential Scientific Information

4

EPA

5

---

No

---

---

---

---

---

Summary

This action finalizes amendments to the new source performance standards (NSPS) for the oil and
natural gas sector. The Environmental Protection Agency (EPA) granted reconsideration on the
fugitive emissions requirements, well site pneumatic pump standards, requirements for
certification of closed vent systems (CVS) by a professional engineer (PE), and the provisions to
apply for the use of an alternative means of emission limitation (AMEL). This final action includes
amendments as a result of the EPA's reconsideration of the issues associated with the above
mentioned four subject areas and other issues raised in the reconsideration petitions for the
NSPS as well as amendments to streamline the implementation of the rule This action also
The U.S. Environmental Protection Agency (EPA) is revising its response to the U.S. Supreme Court
decision in Michigan v. EPA, which held that the EPA erred by not considering cost in its
determination that regulation under section 112 of the Clean Air Act (CAA) of hazardous air
pollutant (HAP) emissions from coal- and oil-fired electric utility steam generating units (EGUs) is
appropriate and necessary. After primarily comparing the cost of compliance relative to the
benefits of HAP emission reduction from regulation, the EPA finds that it is not “appropriate and
necessary” to regulate HAP emissions from coal- and oil-fired EGUs, thereby reversing the
Agency's previous conclusion under CAA section 112(n)(1)(A) and correcting flaws in the Agency's
This rule establishes processes that the Environmental Protection Agency (EPA) will be required
to undertake in promulgating regulations under the Clean Air Act (CAA) to ensure that information
regarding the benefits and costs of regulatory decisions is provided and considered in a
consistent and transparent manner. The EPA is establishing procedural requirements governing
the preparation, development, presentation, and consideration of benefit-cost analyses (BCA),
including risk assessments used in the BCA, for significant rulemakings conducted under the CAA.
Together, these requirements will help ensure that the EPA implements its statutory obligations
under the CAA, and describes its work in implementing those obligations, in a way that is
This action establishes how the Environmental Protection Agency (EPA) will consider the
availability of dose-response data underlying pivotal science used in its significant regulatory
actions and influential scientific information. When promulgating significant regulatory actions
or developing influential scientific information for which the conclusions are driven by the
quantitative relationship between the amount of dose or exposure to a pollutant, contaminant,
or substance and an effect, the EPA will give greater consideration to studies where the
underlying dose-response data are available in a manner sufficient for independent validation.
This action also requires the EPA to identify and make publicly available the science that serves
as the basis for informing a significant regulatory action at the proposed or draft stage to the
extent practicable; reinforces the applicability of peer review requirements for pivotal science;
and provides criteria for the Administrator to exempt certain studies from the requirements of
this rulemaking.

Proposing new regulations to establish
standards for methane and volatile organic
compound emissions from existing
operations in oil and gas sector
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Comments
Executive Order 13990 Sec.
2(a)(i). Immediate Review of Agency Actions
Taken Between January 20, 2017, and January
20, 2021. Complete agency/dept. review by
September 2021.
Executive Order 13990 Sec.
2(a)(iv). Immediate Review of Agency
Actions Taken Between January 20, 2017, and
January 20, 2021. Complete agency/dept.
review by August 2021.
Executive Order 13990 Sec.
2(a)(iv). Immediate Review of Agency
Actions Taken Between January 20, 2017, and
January 20, 2021. Complete agency/dept.
review as soon as possible (ASAP).
Executive Order 13990 Sec.
2(a)(iv). Immediate Review of Agency
Actions Taken Between January 20, 2017, and
January 20, 2021. Complete agency/dept
review as soon as possible (ASAP). Limits
EPA to consideration of only publicly
available scientific research. LITIGATION:
2/121, U.S. District Court for the District of
Montana granted EPA 1/31/21, unopposed
motion to vacate and remand its 1/6/21, final
rule (86 Fed. Reg. 469). See: EDF v. EPA, No.
4:21-cv-03-BMM.
Executive Order 13990 Sec. 2(c)(i). Directs the
EPA to consider proposing new regulations
by September 2021
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Thank You
Stephen B. Ellingson, Ph.D.
Principal
Vatten Associates
3600 Dallas Hwy, Suite 230-375
Marietta, GA 30064
steve.ellingson@vattenassociates.com
P 678.512.9688 F 678.331.3881
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